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Figure 3.2. Bureau of Indian Affairs organization chart. In 1983 no commissioner had been appointed, and the

commissioner’s function was being performed by a deputy assistant secretary. (Source: Based on chart approved
March 15, 1982, U.S. Department of Interior, Departmental Manual, chap. 130, p. 2.)
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%2 THE CHALLENGE

The commissioner is assisted by staff offices: Congressional and
Legislative Affairs, Correspondence, Equal Employment Opportunity,
Intergovernmental Relations, Public Information, School Facilities, and
Facilities Engineering. The functional staff offices under the commissioner
of Indian affairs in the headquarters office are Indian Services, Trust
Responsibilities, and Administration. The director of the Office of Indian
Education Programs in Washington, D.C,, reports to the assistant sec-
retary’s office but receives its personnel, budget, contracting, procurement,
management services, facilities construction, and maintenance from the
bureau, .

Area and agency offices, to some degree, replicate the functional
activities at the national level. That is, if there are commercial forests
“under the jurisdiction of an agency, there will be forestry personnel on
the agency staff. If an agency’s forestry responsibility is so small that
it would not be cost effective to assign a forester to the agency staff,
a forester from another agency or the area office might provide the
necessary service. Irrigation persorinel are assigned only where there
are irrigation projects, and so on.

Since 1949 all functions in an area have been under the line authority
of the area director and under the line authority of the agency super-
intendent at the agency level. Education was removed from area and
agency direction in 1978. Technical guidance and assistance are provided
through functional experts—e.g., forestry personnel at BIA headquarters
advise area forestry personnel, and area forestry personnel advise agency
foresters. If a conflict occurs between an area forester and an agency
superintendent—i.e., the latter disagrees with the technical direction
from the area forester to the agency'’s forester—the area director steps
in and settles the matter. Likewise, if technical direction from a Wash-
ington professional staff member to a functional staff at the area level
did not meet with the area director's approval, the commissioner (or
at present, the deputy assistant secretary for operations) would have
to resolve the issue. Figure 3.3 illustrates these line and guidance
relationships.

Program Functions

’/When I joined the BIA in 1950 it was a government in miniature
as it fulfilled for Indians most of the functions normally handled by
local, county, state and federal governments for other citizens. Re-
sponsibilities of the BIA regarding Indians included education; health;
social services; land managemént; forestry; soil conservation; regulation
of grazing; irrigation; electric power; tribal government support; law
and order; loans; business, agricultural, and industrial development;
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ism; loyment and relocation; construction, operation, 'and main-
:zrl::riz’:fnr\\&;sary facilities such as hospi‘ta¥s., §chools, 1rngat1c;n w:;rorl:\s(i
and roads; management of trust responsibilities for lndx'an a; 1 a
Indian funds in the -U.S. Treasury; and many more functlons.f ealth

Today the Indian Health Service is in the Deparfment of Hea "
and Human Services (HHS), and agricultural extension servnc}?st ;r
performed by the Department of Agricu'l?ure (USDA), althoclllg 'C?;
are funded by BIA appropriations. In addition, many expande Fsert;? e
for Indians have developed in other government gepartments. or tho
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Office of Indian Services

Division of Tribal Government Services. Aid to tribal governments
involves giving funds and expert assistance to tribes to improve their
governmental operations, to modify governing documents, to conduct
elections, to prepare membership roles, to review and approve tribal
attorney contracts, and to perform necessary operations in carrying out
judgment awards—such as processing detailed plans for the utilization
of judgment funds and preparing descendancy rolls of judgment award
beneficiaries and handling enrollment appeals. These functions are
concerned with those activities in which the tribal government is acting
as a government per se rather than when it is functioning as the manager
of service programs for its members; the self-determination program
provides assistance to improve managerial capacity. This is a difficult
distinction to understand, and the 1982 budget justification furnished
the following example: the Division of Tribal Government Services might
work with a tribe in drafting an amendment to the tribe’s constitution
to permit tribal contracting and then assist, if necessary, in the process
of tribal adoption of the amendment. Funding appropriated to the
division of Self-Determination Services could then be used by the tribe
to acquire the necessary expertise or training to successfully operate a
contract. ,

The Division of Tribal Government Services also does the research
on and the processing of petitions for federal acknowledgment of Indian
groups not currently recognized by the bureau. Four such groups were
recognized in 1981—the Paiute, Grand Traverse, Tunica-Biloxi, and
Jamestown Clallam.

Funds have been provided by the BIA to the Department of
Agriculture for 4-H and home extension services and the operational
direction of the Youth Adult Conservation Corps (YACC) and Youth
Conservation Corps (YCC) camps located on Indian reservations. Under
the Maine Indian Claims Settlement Act the provision of Indian services
to certain Maine Indians is a part of the function of the Division of
Tribal Government Services.

The Judicial Services Branch is engaged in improving the judicial
capacities of Indian tribes. In 1982 this branch provided technical
assistance to 108 tribal courts and 28 courts of Indian offenses (Code
of Federal Regulations [CFR] Courts) operated on reservations (see
Chapter 4, section on “Tribal Courts,” for further discussion). Assistance
is provided for the technical aspects of establishing and maintaining
Indian courts and for helping them achieve due process and equal
protection for the individuals appearing before them. This assistance
includes reviewing tribal ordinances and helping tribes upgrade law
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Table 3.4
Social Services Cases and Costs for 1982 ($ in Thousands)

2
Cases per

Month or Year 1982 Estimates
Geﬁﬁ;aépgssistance 57,750 per month $ 54,863
i (4,300 .
Child Welfare Assistance 3,500) per month {31000
Miscellaneous Assistance 1,325 per year e
Indian Child Welfare Act Grants = =—===-- lé'ééé
79,000

Source: Bureau of Indi i " ifi i
P 19815, ndian Affairs, "Budget Justification for FY 1982"

and order codes. Tribal cou i

132,000 in 1982 to 141,000 1rx: :;ZZS were expected o increase from
‘ Division of Social Services. Welfare assistance grants are provided to
tribal .members living on or near reservations only if the recipient
establishes need and cannot obtain assistance from state or local public
welfare agencies. State assistance standards are used in determinirﬁ) the
amount of the grants. ’
There are four types of grants or contracts—the number of people

and costs involved are indicated in Table 3.4.

. 1. General Assistance: consists of (a) direct financial assistance for
living expenses to families and individuals whose income is below state
standards, (b) nonmedica!l institutional or custodial care for incapacitated
adults, and (c) contracts with tribes to operate a Tribal Work Experience
Progr'am (TWEP). That innovative program replaceé welfare with work
experience, and those Indians who work on tribal projects receive $45
per month over their welfare entitlement.

o hZa. dC.hild W;Ifar}: zl‘:issistance: provides for care of abandoned, neglected
ndicapped chi I
instituﬁons?p ren through foster homes, small group care, or

' 3.' Miscellaneous Assistance: pays for burial expenses for the indigent
w1t.hout families or those whose survivors cannot afford funeral expenses
This .fund also helps tribes with storage and distribution costs of federall :
provided food and with disaster emergencies. ’

4.' In{iiun Child Welfare Act Grants: grants funds to tribes and Indian
orgl_amza'tlons to operate Indian child and family services programs such
éf\as };@smg or regulating Indian foster and adoptive homes and providing

cilities for counseling and temporary custody of Indian children,
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Office of Trust Responsibilities
Real Estate and Rights Protection. The core legal responsibility of the
secretary of the Interior, exercised through the BIA, is that of acting as
trustee for Indian land. Thus, all aspects of title, land ownership, land
acquisition, disposal, land use, and resources connected with the land
(water, minerals, range, forest) are involved in this trust responsibility.
As indicated earlier, education may be the most important program
leading to Indian individual and tribal group self-sufficiency, but the
basic trust responsibility is with the indian land base. Any inadequate
exercise of this trust responsibility for tribal land subjects the government
to suit for damages.

Examples of inadequate performance are excessive grazing on trust
land, which endangers the land’s productivity; inefficient land title
services; and the almost impossible fragmentation of land ownership
of individually owned trust land. BIA staff members are not necessarily
culpable for these deficiencies—Indian tribes, pressure groups, and
Congress bear equal shares of responsibility—but the secretary of Interior
is legally responsible, and the Treasury must pay any award resulting
from legal suits on these matters. The approximately 52 million acres
of Indian trust land constitute a multibillion-dollar estate for which the
secretary of Interior is legally responsible as long as the land is held
in trust by the federal government for the Indian owners.M

The Division of Real Estate Services has historically been short of
funds. This area is not glamorous like soil conservation, education, or
vocational training, and the division has always had huge backlogs of
work. Real estate services are provided through the eighty-five agency
and field offices, the twelve area offices, and the central office. In
addition to BIA statutes, real estate services must be responsive to
federal statutes such as the National Environmental Policy Act, the
Historic Preservation Act, the Archaeological Antiquities Act, and the
Archaeological Resources Protection Act.

Major activities of realty personnel in the agencies and area offices
include surface and subsurface leasing and modifications, rights-of-way
grants and permits, land acquisition, land disposal, partitions and ex-
changes of interest in lands, the operation and maintenance of a
systematic land-title ownership records system, lease and land contract
compliance monitoring, appraisal of land and land evaluation services,
land use planning, boundary surveys, land management counseling
services, land resource inventory evaluation, and condemnation actions.
The aim of these interrelated activities is to provide landowners with

the essential data and assistance for the management and develcpment
of their energy, mineral, and land resources. :

THE BUREAU OF INDIAN AFFAIRS TODAY 67

Lgases supervised by realty personnel yielded over $198 million in
1979, \.n.cluding farm, business, oil and gas, and other mineral lease
‘In addition, landowners increase their land values through the lanz
1mproyement and conservation stipylations in the lease documents
Technical advice to tribes and realty personnel from mineral farm‘
forestry, and other spedialists is utilized in making decisions and dl ing
up the provisions of lease documents. e

The so-called heirshi i i i i
following called heirship problem is dramatically illustrated in the

bec];z:;g (());vtr;lers;\i? lﬁcord keeping becomes more complicated each day
e heirship problem and segregated surfac d
ownership. There are over 200,000 ndivi T
3 surface tracts of individually own
| ed
.trrtt:lsst land ‘iwt}l: an average tract ownership of 10 undivided interestyowners
. This mfeaga there are over 2,000,000 separate undivided interests to kee;;
prack '(:i'd dwnership in some tracts is so complicated that owners own an
u S:‘\c';‘ iraxcr:;er‘:st m]whu.;jh the common denominator is in the quintillionths
2re leased, some undivided-interest ow I ive
a fraction of a penny. This kind of ip ei ke s sl
_ . ownership either makes it i si
to develop such tracts or sever i e oS0
ely restricts i
o Gevelop such racts o y s the development since all owners

Boundary surveys, called cadastral surveys, are performed by the
Bureau of Land Management for the BIA. Recent funding budgetgd b
the BIA has resuited in approximately 700 miles of such surveys annuall )
Surveys are done on a priority basis, and those concerned with ener )’:
related mlnferal development receive emphasis at present »

The Maine Indian Claims Settlement Act provided for tf\e acquisition
of 300,000 acres of land, and realty personnel will purchase the land
selected by.the tribe, provide records of title, and carry out other required
realty services. Also, the issuance of trust patents to Alaska l(\llative
applicants as a result of recent legislation will require real estate services

. Other Office of Trust Responsibilities functions are related to en:
‘llro'nmental quality and the protection of Indian rights. The National
Envnronme.ntal Policy Act (NEPA) requires that all proposed major
fedgral actions that may significantly affect the quality of the hum]an
environment be preceded by an environmental impact statement. The
BIA. carries out the intent of NEPA and other acts concefnin. the
environment by examining proposed actions on Indian lands forgtheir
impact, §uch as the effects of mining and oil and gas exploration. When
(aEIsslgnilsflcant impact is apparent, an environmental impact statement
G In}:rePared so that the Indian people and the trustee (secretary
o erior) are aware of. the effects before proceeding. Funds have

en transferred to the National Park Service for provision of archae-
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ological clearance services prior to a contemplated land use, but the
BIA was expected to perform these clearances beginning in 1983.

The Indian rights protection activity concerns those rights guaranteed
Indian tribes through treaty, statute, or executive order and those actions
required of a prudent trustee of Indian land. Since Indians are u.s.
citizens, their rights as citizens aré also involved. Citizenship, of course,
involves responsibilities as well as rights, but there is not much emphasis
on this aspect in BIA literature or functional statements. The emphasis
in the organization manual, budget justification documents, speeches,
and literature is on the responsibilities of the Congress and the gov-
ernment in general to Indians.

Significant areas involving important Indian rights are water rights,
which are largely unquantified and for which there are many claimants,
and hunting and fishing rights. “The majority of the tribes are not
financially able to undertake the programs necessary to protect their

rights and resources.’''¢
Financial Trust Services. This BIA activity provides for the accounting

for and the disbursing of tribal and individual Indian moneys deriving
from the sale or lease of tribal resources such as land, timber, minerals,
and water; the disbursing of per capita payments, judgments, awards,
and claims; the preparation of trust fund histories, research projects
involving special fiscal problems, special financial reports for use in
litigation cases, trust fund data for legislative acts, and recommendations
for the execution of the acts; investing the various revenues so as to
maximize returns while still protecting the security of the funds; and,
through an automated accounting system, monthly reports for the
appropriate tribe and individual. As of September 30, 1980, there were
$1,153 million invested with annual earnings of $121.4 million. Services
were provided for 225 tribes and 230,000 individual accounts.

Personnel authorized to collect and disburse funds for land and
property held in trust are stationed at most Indian agencies.

Facilities Management

The facilities engineering staff and the school facilities staff are
located in Albuquerque, New Mexico. The facilities engineering staff
provides architectural, engineering, construction management, contract,
facilities management, and other technical services related to the con-
struction of new facilities. This staff also coordinates any major reha-
bilitation, alterations, improvement, and maintenance of existing build-
ings, utilities, grounds, and other facilities. Design, construction, and
technical assistance is also provided to Indians and Alaska Natives.

The BIA spent about $400 million in facility improvement and regair
costs and about $160 million in replacement costs in 1982. Small
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;mctl)unts for new school construction were included in the original 1982
u grc: as well as three noneducational structures.
conet n:ects;(c)}r’:ooel fa.allpes staff provide§ advice on the planning, design,
o o, T Smecive s 0 have buldng lavout an
. . is to ildi
fq\fl.pfnent rr.\eet .educational needs in the mZ:)VsGt'r l:;flﬁ:?vge l?z:ut f’[“}\\d
acilities engineering staff utilizes this information in the desi n and
construction of schoo! facilities, as do the tribes and—it is to be }E)I;)egnd

the states when th i . : g
funds, n they build schools primarily for Indians with federal

Office of Administration

T . - I .
- thehi (S:fr;c; :f Admm(;strgtxon is responsible for providing staff support
ioner and administrative support servi i
of Indian Education Pro e e omved:
grams. The following function i
system development, automati ssi e ion
, c data processing, budget i
energy conservation, finance and acco i , B eeorch and
. . r unting, management re h
evaluation, personnel mana . ot
on, agement, procurement, propert
contracting, program develo i ot aafany oo
, pment and implementation, and saff
agement. The Administrative Servi i buguergue, New
' Services Center in Albu
Mexico, provides centrali i i e devel
, ized information systems planni
Mex ' 4 planning and devel-
t |Fe (te)r:lt;eaa:tofrir;acglc data processing (ADP) operations and support for
, accounting, a centralized pa '
personnel records systems. } . payroll, and automated
Simi}‘ahet pn;;:gr;m development and budget function is in many ways
o thre ro e budget apc} program evaluation offices of other agencies
put | e are some af:ldltlonal complexities because of the need to melci
ival g;:\ntxtes ar(\id tt)rxt;al comprehensive plans into the bureau’s program
ent and budget requests. The contracti ion i
opr . . . acting function includes
?:gl:)tlxancl)\ns with the tnbes., as a result of the self-determination act
Ienp them perform functions formerly carried out by the BIA l
heau ‘e}rn b;;gency t‘he size of.the BIA the administrative workload is
y; Table 3.7 gives some indication of the magnitude.

Other Interior Bureaus

he Slth;ntxgh the BIA is thg central organization for Indian affairs in
e e p;e;artngnt ct>f t.he Interior, other Interior bureaus are also involved
-related activities carried out by these bure i .

n-re ureaus are funded in tw
ways: imari .
eac)l']s brslmbl’xrsement, pnmar_ll){ by the BIA or a tribe, or directly from
reau’s own appropriation. Table 3.8 presents a summary of

I“dlall services b t t T .S. Depaltl[le]\t ()1 I]l(el 101 buleaus a[ld
y hese O he U
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who preferred cash to land, and many sales have been to non-Indians.
For example, the Port Madison Reservation of the Suquamish tribe in
the state of Washington has a land area of 7,276 acres, but only 37
percent of it has been retained by fifty Indians. The rest of the land
within the exterior boundaries of the original reservation is owned by
3,000 non-Indians who live within the boundaries.5 That portion of the

u
w S Navajo Reservation that lies in Arizona and Utah is almost entirely
2 g 2 tribal trust land, while much of the reservation in New Mexico is
] E é « i checkerboarded with non-Indian holdings. The major existing reser-
38 & o ® vations are shown in Figure 1.4, and the land ownership patterns shown
w 2 2 = 2 g in Figure 4.1 indicate the situation on many reservations.
4 e $ £ o ~ As is obvious from the movement of Indians to all geographical
g i 3 3 & E g parts of the United States there is no requirement that Indians must
| LOL w E 6 4 = ';’ 3 stay on a reservation. They are as free to move about as any other
: ot e % < 3 é citizens of the state wherein they reside, and they may- also move as
:ﬁ z : % [:l « & =R freely as other citizens throughout the United States.
402 ’ 2 2
a — o e )
- = - . (e
E <>I S o _‘§ : E Tribal- Government Structures and Authorities
<
wxl 3 b3 % QE; Of the 499 federally recognized Indian entities, 280 have written
‘(‘nJ 3 3 2 = constitutions or organic documents. Only 4 of the 19 Pueblo groups
w - a <€
14

p. 85

(small tribes primarily in the Rio Grande Valley of New Mexico) have
written documents; the other 15 have traditional governments. Tribal
governments have authority over tribal members, other Indian residents,
and for some types of civil cases, non-Indians. The area of tribal

government jurisdiction is generally the land that lies within the exterior
boundary of a reservation.

’

After
Mot fmeister

g

1975)

There are a variety of tribal government structures at present. Most
of the larger groups have governments patterned on guidelines furnished
by the BIA after 1934, particularly those tribes whose traditional gov-
eming apparatus was no longer pertinent (e.g., small bands) or whose
aboriginal forms had been stamped out or atrophied as the result of
the takeover of government functions after 1870 by the Indian agent
and his staff. Current constitutions and bylaws are based on non-Indian
ideas rather than on Indian tradition, which, in some cases in which
several tribes or groups were thrown together, might not have been
particularly pertinent in any event.

In addition to all the powers vested in any Indian tribe or tribal
council by existing law, Section 16 of the Indian Reorganization Act
(IRA) provided that constitutions and bylaws would vest the tribes with
the authority to employ legal counsel; prevent the sale or encumbrance
of tribal land or other assets without the consent of the tribes; and
negotiate with federal, state, and local governments. Other provisions

mples of reservation tenure. (Source: Imre Sutton,
Figure 5

Figure 4.1. Sa
Clearwater Pu
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0 TRIBAL GOVERNMENT
i 83

In January 1982, in variou

. . ! . in s parts of the Supreme Court’s opini

Z‘l a; Ct}rllbal .tl;axmg aut.honty case in which the Court held that the JilZal:-li;)lra1
pache tribe could impose an oil and gas severance tax on non-Indian

n constitutions give tribal governments the authority
assign tribal land to individuals; manage
for salaries or other public purposes;

frequently found i
to determine tribal membership;
economic affairs; appropriate money

levy taxes, license fees, or community labor in lieu thereof; control the
conduct of members of the reservation by enactment of ordinances,
employment of police, and operation of a court system; regulate the
conduct of trade; establish rules for domestic relations; and enact

ordinances for the general welfare.
Corporate charters under the

economic activity through corporation
charters generally provide that supervision over powers exercised under

the charter may be terminated upon request by the tribe and approval
of the secretary of the Interior. For example, the tribal charter of the
Saginaw Chippewa Indians of lower Michigan provided that

IRA establish authority for tribal
s with perpetual succession. These

transactions involving land leases or timber sales, certificates of interest in
corporate property, the borrowing of money, the making of contracts calling
for money payments, and other actions required approval of the Secretary
of the Interior during an interim period of 5 years. Thereafter, the tribe
could request the Secretary to relinquish his control over any or all of the
actions, the Secretary having authority to grant and request ot require the

tribe to vote on the question.®

The Saginaw Tribal Council made such a request in the form of a
resolution, and the secretary notified the council on July 18, 1949, that
he saw “‘no reason why this Department should continue to exercise
supervision” over the items in question. However, transfer of complete
responsibility, including that for tribal trust land, requires legislation.
The assumption of responsibility by tribes under corporate procedures
has been limited (only three tribes had done so up to 1970) as most
tribes have not sought to carry on business under their charters.”
Although the IRA did not require it, the secretary of Interior has
continued to review and approve tribal actions under the provisions of
the constitutions which were a
the secretary.? This policy in part may be a carry-over from the practice
prior to 1934 when many tribes had constitutions subject to the approval
of the secretary of Interior and based on his general supervisory powers.
The tribes are now encouraged by the BIA to remove the secretarial
review and approval provisions except where required by law. The
earlier constitutions were “‘very simple in style and subject matter”
according to William Zimmerman,® but after 1934 the constitutions were
different. They were drafted for the most part by Interior lawyers, who
worked closely with the tribes, and aimed at specifying in detail the

operation of a tribal government.
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Although Shepardson wrote in 1963, her description of the job of the
tribe’s chairman is still generally accurate. The chairman must speak
Navajo and English; he must be at ease at a sing, in a hogan, in a
modern U.S. home, and on television. He is expected to have business
and organizational ability, be able to deal effectively with federal and
state officials, work out arrangements with corporations (especially coal
and oil companies), and obtain concessions from the non-Indian society.
If he moves too fast the traditionalists will be upset; if he modernizes
too slowly the aggressive younger group will be disappointed. “His
election base is the whole Reservation; his field of activity is the whole
country.” Shepardson continues: “Population increase and new, com-
plicated economic problems cannot be handled with the old informal
structures; the new system is needed because it is geared to new
problems.”** One of the strengths of the Navajo is their ability to adapt
and at the same time retain much of their tradition and a feeling of
being Navajo. Thus, they change without losing their identity.

Law and Order—The Judicial System

Several recent court decisions have shaken both Indians and non-
Indians. The so-called Boldt decision on fishing rights stunned the Pacific
Northwest non-Indian community by alloting 50 percent of the fish
catch to the Indians.!® The Oliphant decision jolted the recently de-
veloping concept of tribal government criminal jurisdiction over non-
Indians by limiting tribal jurisdiction to Indians.'®

From early times until around 1870 the general policy was to attempt
to have tribes manage their own internal affairs, including law and
order. “Traditional methods of trial and punishment included restitution,
community scorn, banishment, and death.””7” The sovereignty of tribes
over major offenses committed by Indians in Indian country was greatly
modified by the Major Crimes Act of 1885 (23 Stat. 362, 385), which
placed such offenses under federal rather than state or tribal jurisdiction.
The seven original major crimes of murder, manslaughter, rape, assault
with intent to kill, arson, burglary, and larceny have been added to
from time to time, and the current list is now found in 18 USC 1153.
These offenses by Indians in Indian country are prosecuted by federal
district attorneys in federal courts.

As the BIA became involved in the administration of tribal affairs
it had to face the problems of trial and punishment, as well as of
policing for law and order. In 1884 courts were established for Indian
offenses, and these still operate for twenty-nine tribes or groupings; the
current regulations continue the provision that the jurisdiction of these
courts is limited to Indians.'® The purpose of the regulations is to
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